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1. Long Roots

= England Middle Ages
= U.S. Colonies

= U.S. Civil War: The False Claims Act or “Lincoln Law”

False Claims Act 1863

For citizens to help fight fraud of suppliers to the Federal Government
Possibility of getting 15-25% of recovered damages
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False Claims Act

True or false: Does this law still
exist today?

Yes.

Between 1987 and 2013, nearly
$40 billion in settlements and judgements
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2. Connection to Compliance Programs

1991 U.S. Sentencing Guidelines, last major revision 2012

= “Reporting system” as part of a “effective system to prevent and detect”
violations

= Butrecall: principally criminal law context

= |nfluences decision to prosecute and can reduce potential liability

“a reporting system whereby employees...report

criminal conduct...without fear of retribution.”
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3. Beyond financial fraud and criminal law: examples

= 1989 Whistleblower Protection Act
= QOccupational Safety and Health Administration (OSHA) Whistle-Blower Protection
Program

= 2002 state example: New York Labor Law Section 741: protects whistleblowers
for reporting “improper quality of patient care”

1989 Whistleblower Protection Act

Protects Federal employees
Protects reasonable belief of a violation or “gross waste” or “gross mismanagement”
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Types of Protection: not always just against being fired

HM

_lIntimidating, bullying
“1Blacklisting, outcasting
_IDemoting or adversely reassigning

_IDenying overtime or promotion

"IReducing salary, hours, benefits
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4. Post Enron

= 2002 Sarbanes Oxley Section 301
(SOX)

= Direct obligation of the Board

= Audit Committee must create means ¢
for “confidential, anonymous &
submissions regarding...accounting
or auditing”

= Some companies have created a
separate hotline.

SOX
Elevates the topic directly to the Board level

Significant connection to the larger governance context
Explicit requirement of anonymity
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2010 Dodd-Frank

= Creates significant financial incentives to report:

il Wall Street
= 10% to 30% of collected monetary sanctions /% Reform&

Consumer

= Covers violation on any securities laws Protection

Act
= For these purposes, this includes the FCPA .

» Does it help or hurt compliance programs?

* Incentive to skip internal reporting
mechanisms?
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Implementation and Impact of Dodd-Frank

= Dedicated Whistleblower
Office at the SEC -

= Not a flood of awards as SEC | Office of the Whistleblower

feared: only 14 so far, but = Sty = p— e
over 10,000 tips from 83
countries.

TIL .
= $30 million award in 2014
m ay e n CO u r'a g e fu t u re Office s;i::tj::::;;z:: The Commission is authorized by Congress to provide monetary awards to eligible individuals who
come forward with high-quality original information that leads to a Commission enforcement action

in which over $1,000,000 in sanctions is ordered. The range for awards is between 10% and 30% of

.
Yideo Introduction by Mr. McKessy ’
whistleblowers

The Office of the Whistleblower was established to administer the SECs whistleblower program. We
greatly appreciate your interest, and we hope that this website answers any questions you may

Welcome to the Office of the Whistleblower

Assistance and information from a whistleblower who knows of possible securities law violations can
be among the most powerful weapons in the law enforcement arsenal of the Securities and Exchange
C ission. Through their k ledge of the circumstances and individuals involved,
whistleblowers can help the Commission identify possible fraud and other violations much earlier

than might otherwise have been possible. That allows the Commission to minimize the harm to
investors, better preserve the integrity of the United States’ capital markets, and more swiftly hold
accountable those responsible for unlawful conduct.

Remarks by Mr. McKessy at have.
Georgetown University

We understand that the decision to come forward with information about securities fraud or other
wrongdoing is not one taken lightly, and we are here to answer any questions you may have. You
can reach the Office of the Whistleblower at (202) 551-4790.

Submit a Tip ] FAQs | Contact Us

= The CFTC also has created a

WhISt|eb|Ower rewa rd . %, RSS Feeds | Email Subscriptions | Plug
program. U.S. COMMODITY FUTURES TRADING COMMISSION
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5. Key Challenge: Doing it Correctly

= Cultural differences mmmmm) - Work on the culture, not just the reporting line,
and ensure reporting is understood as one way

- S.ufficient appre_ciation of the _ to help protect company assets and reputation,
differences not just among countries not as a goal in itself

but among companies and even
among divisions of the same

company?
— . Employees may not know the reporting option
= Communications exists or don’t understand well its purpose
= Often enough? Optimally formulated? = |If communicated to give the perception that it is
only to be used if a violation already has taken
place, then it no longer has a preventive benefit
= If communicated as “whistleblowing”, it may
give the impression of disloyalty rather than as
a way for the employee to help the company
= Operations ‘- A particularly risk if the employee is told that he
=  Sufficient training for those who are to g;zgﬁecan report to multiple functions or

receive employee reportings?
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Whether or not they have an employee reporting system...

= Companies today need /’ " Howto engage employees

and how to make the company
to overcome two key culture more open so that

challenges discussion, not reporting takes

place?
\ = How to gain the trust of

employees so that if they feel
they need to report, they
report internally, not
externally?

Having a credible, well crafted and well operated

employee reporting system can help with these
two challenges
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6. Outlook

= |nterest in whistleblowing and similar efforts is increasing across jurisdictions

= Little expectation of reversal.

= Dodd-Frank not likely to be undone, and the whistleblowing provisions should
survive any revisions.

As companies gain experience with employee reporting, they will need to
increase ability to

see employee reporting within the larger context of governance, company
culture, and risk, not just compliance or regulation

not just to “cope” with whistleblowing but to use it constructively to bring value
to the company
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